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Defencants. 


SUMMARY SUDGSENT 


on consideration o* the motion of defencanss for 


he answer thereto and the oral arzu- 
nents thereon end the r2cord herein, it is by the Court, tais 
Mp race a 
a. TOS 1955, 
au tne said motion be grantec ana tnat tere 


os entered herein a summary judgment for the defendants acai: 
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wae plaintiff, 


‘A TRUE CCPY__ 
a2 -/0-07, 
ROBERT,M. STEARNS, Clerk, 


ery A fbeacree! 


Dery Clgrk 8 


s 


BEST COPY. AVAILABLE 
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Gniten States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ED 


Term, R 


No. 33,238 
Pherne R. Miller, 
Appellant, 
Ve Fic 
Gited States Court of kppeals 
Katherine 8. Thorn, personzily Fer the 


and as Executrix of Will of District of Columbia Circuit 
Charles &. Thorn, Deceased, FILED JUL 20 y956 


Syl dl bara? 
CLERK 
Before: Wilbur K. Miller, Fahy and Burger, 
Circuit Judgea, in Chambers . 


Appellee. 


ORDER 

Upon consideration of appellee’s motion to 
disniss thie appeal and of appellant's answer thereto, 
it is 

ORDERED by the Court that the aforesaid 
appellee's motion be granted and that this appeal be, 
and it is hereby, dismissed and that appellee herein 
recover from appellant her taxable costs on this appeal 


and have execution therefor. 
July 20 1956 


BEST COPY AVAILABLE 
from the original bound volume 


GENERAL DOCKET 
IN THE UNITED STATES COURT OF APPEALS. 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Appeal No. 13,238 Miller v. Thorn, etc. CA No. 2501-54, USDCDC. 


Date Filings- Proceedings | Filed 
12/19/56 Original record sent to Clerk, Supreme Court 


12/20/56 Notice of filing of petition for writ of 
certiorari: on December 18th (Sup. Ct. 
No. 474 Misc. 0.T. 1956) 


3/1/57 Certified copy of order of the Supreme 
~ Court denying petition for writ of 
certiorari on February 25th 


3/4/57 Certified copy of order of July 20, 1956, 
dismissing this appeal, issued to the 
U.S. District: Court (mo costs for appellee) 


NOTE: Extract of Entry in Docket of USDCDC. 


3/4/57 Certified copy of order of July 20,1956, 
by U.S. Court of Appeals for D. of C. 
filed in the USDCDC. 


12/14/57 Return of original file to District Court 
file from Clerk of Supreme Court. 


| Civi ACTION FILE No. 2501-5 


Judgment having been entered in the above entitled action on the day of 
December ,19 55, against PHERNE X. MILLER 
the clerk is requested to tax the following as costs: 


BILLOFCOSTS 
Fees of the clerk 


Fees of the marshal Wrft-of- dpatsranée-” 


Fees of the court reporter for all or any part of the 
transcript necessarily obtained for use in the case 


Fees and disbursements for printing 


Fees for witnesses (itemized on reverse side) 

Fees for exemplification and copies of papers 
necessarily obtained for use in case 

Docket fees under 28 U, S, C. 1923 

Costs incident to taking of depositions 


Cost as shown on Mandate of Court of Appeals 
Other Costs (Please itemize) 


Total 


BURGH DISTRICT OF COLUMBIA 
Seunyyoor 


I ERNEST F. HENRY do hereby swear that the 
foregoing costs are correct and were necessarily incurred in this action and that the services for which 


fees have been were actually and necessaril, A h . 
to P N. M ay, PEO Te eeeeY WW. Washington, Re ae ae 


fully prepaid thereon, 
Please take notice that I will appear before the Clerk who will tax said costs on sth fey x 
Fobro ang , 1967 at soca Ww 
a Attorney for .. 
Subscribed and sworn to before me this 3/5 day of Jenvany AD. 1967 
ROVINT 3, surfars 


we KS RNS, Clerk Sf. + 
; Anka nae ’ mz 


of GOP Retin , 
‘ < ! 


Costa are hereby taxed in the amount of $ (30. 0e 
19 


CLERK’S OFFICE 
United States District Court for the District of Columbia 


Washington, ___ Jan. 3+. 21967 _ 


Pherne N. Miller v. Charles =. Thorn 
Civil Action No. 2501-5 


Costs were taxed in favor of the éefendant 
this 3ist day of January, 1967, by the Cleric in the 
sum of $130.00. 


ROBERT M. STEARN 


CLERK'S OFFICE PENALTY FOR PRIVATE USE TO AVOID 
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UNITED STATES DISTRICT COURT PAL MENTO CSTACT oe ‘ 
FOR THE DISTRICT OF COLUMBIA . C _ 
U.S. COURTHOUSE (f 
WASHINGTON, 1. D.C. f a € 
*, f rn 
OFFICIAL BUSINESS , 'Z ere) 
PERMIT NO, 1020 \ Ci : 
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{ : IN THE UNITED STATES DISTRICT CCURT 
‘6 FOR THE DISTRICT OF COLUMBIA 
i FHERNE N. MILLER, Plaintiff, \ 
| 2725 Penna. Ave., SE. 
* W. D. CG. 20020, Telephone 533-2783 
vs. | IVIL ACTION 


7 File No. 2501-54 


CHARLES E. THORN, and his wife 
KATHERINE S. THORN, personally, 
and as Ancillary Executrix 
in re Estate of Oharles E. Thorn, deceased, 
? Adm. No. 87,0517182, Defendants. 


—_ 


Weolier. Akateu aelion 
OF PLAINTIFF TO CLERK IN 
PROCEEDING TO TAX COSTS IN THE SUM OF $130. OO CLAIMED IN 
Ds BILL OF OOSTS FILED JANUARY 31, 1967,FOR INOLUSION OF SUMMARY 
JUDGMENT WITHOUT COSTS UNDER RULE 56 FROP, ENTERED DECEMBER 6, 
{955;UNDER RULE 58 FRCP. - 
The plaintift answers the ee nadeactont aaa bill of 
costs filed by an attorney addressed to the Clerk to tax coata 
2 in the gum of $130.00 claimed in a bill of costs served on the 
plaintiff by mail and filed on January 31, 1967, by. the attorney 
for inclusion in a summary judgment without costs and entered 
on December 5; 1955, in the above entitled action, as stated 
in the bill of costs, and appears of record in this case. 
And for answer the Plaintiff objects, defends, admits 
denies and avoids, and avers as follows: 
1. On December 6,:1955, as appears of record, the Court 
entered a summary judgment in favor of the defendant and against 


the plaintiff, reported on official short form, as follows: 


nes cares’ ve Dot ten he ete 
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See 


1955 Dec. 6, Judgment granting defendant's motion for sumuary 
sudgnent, for defendants VS plaintifi $ (left blank) 
with interest(exed out), costs oi suit Cexed ous), execution 
issued (exed out), execution returned (exed out), $ 
of said (appears illegible) Test. darry Hull, Clerk 
brances 3. eputy Clerk. 


2. The attorney filed a bill of costs, under 28 USC 1920 
verified by nis affidavit under 23 USC 1924, and served on the 
plaintiff by mailing to her a copy thereoi as if 2 written motion 
and notice of none oee Rule 6(a) (a) (e¢) FRCF, with hearing 
noticed before the Clerk for February 3, 1967, 2t 10:00 AM. 
fhe costs bill was not a motion under Rule 7 (b), LC Rule 9(b) 
as amended, but set forth a claim for relief not as required 
oy Rule 8 (a). + was en application under Rule 77 (c) FRCP. 

Ze Phe plaintiff received from the Clerks office an 
otiicial postal card addressed to her which insofar as pertinent 
reads as follows: Washington, Jan 31, 1967, Pherne N. Miller 
vw. Charles E. Thorn Civil Action No. 2501-54 Costs were taxed 
4n favor of the defendant, 3lst of January, 1967, by the Clerk 
4n the sum of $130.00 Robert M. Stearns, Clerk. 

‘The plaintiff understands that the Clerk allowed the 
Costs and included them in the judgment under 28 USC 1920. The 
Clerks action appears improvident, {irregular and illegal. 
Rule 54 (a) expressly provided that "Costs may be taxed by the 
Clerk on one days notice". On motion served within 5 days 
thereafter, the action of the clerk may be reviewed oy the Court" 
The FROP have the effect and force of statute law. A party 
cannot be deprived of his personal property in form of money 
without due process of law, which requires notice and opportunity 


to be heard in proceedings for the taxation of costs, as held 
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by the courts under the Sth Amendment to the Constitution of 
the United States. The requirement of notice is provided by 
Rule 5 FROP, and Federal Statutes. The failure of the Olerk 
to give plaintiff one days notice to tax costs, tended to 
deprive plaintiff of her rights to review by the Court under 
Rule 54 (d). The plaintiff has the right to move the Court 
to vacate and set aside the illegal taxation of costs by the 
Clerk, as such remedy is given in Rule 6 (b) and 60 (bd), under 
which the Court or Olerk should correct its own error. 

The summary judgment was not for money, interest, 
damages or costs and was not a lien under Rute 28 usc 1962 
and section 15-103 D.C.Code, but when a judgment is entered 
for the payment of money costs under said sections it becomes 
a lien on plaintiff's real estate and subject to execution 
under section 15-201, D. 0. Code and Rule 69 FROP. 

An invalid judgment for costs and lien is a cloud 
on Plaintiff's title to real estate, to be removed by an 
appropriate action. 

The Clerk erred in taxing costs on January 31, 1967, 
before hearing the application notice for February 8, 1967 at 
10:00 A.M, The Court can correct the Clerk's errors, under 
Rule 60 (a), and can relieve plaintiff under Rule 60 (b), and 
the pleintift 4s held entitled to all write under 28 USO 1651 
in costs cases, instead of appeal, to a Court of Epoveets 
under Rule 7 FROP, 


eeoae 
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LACK OF JURISDICTION OF THE SUBJECT MATTER. 

The plaintiff asserts the defense that the Court 
and its Clerk lack jurisdiction over the subject matter of 
this proceeding to tax costs in the circumstances of this 
case. And the plaintiff suggests that the Court lacks such 
power and should dismiss this action or proceedings. Rule 
12 (b) (n) FROP. 

The summary judgnent quoted above, entered on 
December 6, 1955, did not allow, award or assess costs to 
the prevailing party granted a judgment in his favor. 28 USC 
1920 authorized the taxation of costs which must be allowed 
to be included in the judgment. And this statute is imple- 
mented by Rule 54 (d) reads in part: “costs shall be allowed 
as of course to the prevailing party, unless the Court other- 
wise directs", The rules of practice in the Federal Courts 
and in this District Court, is to direct the allowance of costs 
in a sum of dollars in a blank form of judgment entered herein, 
but the blank for execution were exed out. The summary judgment 
herein is not for money, interests, damages or costs, but 
decides that there was no genuine issue of facts, and that the 
defendants were entitled to a judgment in their favor as & 
matter of law. Rule 56. (c) FROP. The summary judgment aiguai- 
cated the status of the case and required no specific act to 
be enforced under Rule 70 FROP. -~ 

The phrase “with costs". against the aastae party is 
a formality, following the rule of. court, such as 54 (da) FROP, 


i Soe 
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or a statute, 20 CJS. Where the judgment is silent as to 
costs neither party recovers his costs. (131 US appx. cxxxvii) 
The moving attorney did not mention it, but this 
plaintiff timely appealed to the U. S. Court of Appeals, 
dismissed and petitioned for a review, denied ny the Supreme 
Court of the United Stated. 
It appears that the Appelate Court upon dismissal 
of plaintiff's appeal and the Supreme Court upon denial of 
review, did not adjudicate costs against plaintiff herein, 
and the opposing attorney claims no costs as shown on mandate 
of Court of Appeals in his bill of costs filed herein: It is 
understood that an appeal timely filed with bond for costs or 
supersedeas suspens and stays the jurisdiction of the District 
Court whose practice is a fiat to re-instate its jurisdiction. 
Thé record appears to show no reinstatement of juris- 
diction to tax costs or otherwise in this case. Rule 79(a) 
defines the entry of judgment which is not effective before 
entry, not delayed for taxing costs. Rule 58 FROP. 
Defense sf Lack of Jurisdiction continued. 
5e The law of Judgments contemplate that a judgment 
which provides for costs to the party prevailing on the merits 
of the case shall file a costs bill and apply to the Clerk to 
tax the costs. In the Federal pragtice the time appears to 
be about 10 days to tax costs, unless extended for good cause. 
Rule 62 (a) provides for an automatic stay of 10 days to execute 


or enforce the judgment after its entry, In such 10 days 


on5-- pit 
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nal bound volume 


anpears prescribed to move for a new trial and other matters 
under Rules 59, 60, 50 and 52 (b) FROP. And the autonatic 
stay of 10 days may be well intended foa a party to tax his 
costs to avoid piecemeal executions. 
The plaintiff asserts tne defense of waiver under 

Rule 8 (c). ‘The failure of the defendants and their attorney 
during ll years to file a bill of costs and to apply to the 
Clerk or the Court was a waiver or 4ntentional relinquishment 


od any right to costs in this case. 


tne 
Defendants and their attorney by /record and by their 


laches are estopped to apply for the taxation of costs not 
allowed by the Oourt in a summary judgment entered December 
6, 1955, and by their failure during 11 years, and during 
which Mrs. Thorn personally or as Executrix, or her attorney 
did not file a costs bill, or apply to the Oourt or the Olerk 
to tax the costs, if any, in this case. 

The plaintiff asserts the defense of statute of 
limitafdations ag a bar of the claim for costs and judgment 
therefor under D. 0. Code, Section 12-201 which provides a 
a general limitation of 3 years from the time when the right 
to maintain and action shall have accrued - in cases in which 
other limitations are specially prescribed. D. C. Code 12-201, 
Rule 8 (c), 12. (b) PROP. Porm, 20.. 

If the opposing attorney could claim costs in a 
separate, independant action it, would be barred by the 3 year 
limitation, and it ig not. just or right thet he should use the 
process of this Court to collect costs after 11 years, which 
‘would be barred in a lesser period. “at 


oe 


Held that 15 days after the entry of judgment, wes 
not too late to tax costs. (49 F. Supp. 364). 
Held 11 days under Rule 54(d), 6 (b), FROP. (34 (Fra 27) 


Held 3 years too long, 224 FS 495. Held 3 months improper, 


337 F 2d 888. 
DEFENSE -- Lack of jurisdiction Over the person of Defendants. 
6. The Court and its Clerk lack jurisdiction over the 
person of the defendants, Katherine S. Thorn, if living, and 
competent to sue or be sued, either personally or as Executrix 
of the will of Charles E. Thorn, deceased, in re his Estate, 
Adm, No 87,051/182. | 
Defendant Mrs. Thorn, appears to be a citizen and 
resident of the State of Connecticut, and a non-resident of 
the District of Columbia, where the U. S. District Court 
acquired jurisdiction over her personally and as Ancillary 
Executrix of said deceased. The plaintiff believes that 
urs. Thorn was discharged as Executrix and sqid Estate closed, 
and that the jurisdiction of the District Court ceased, 
Fes The plaintiff is informed, believes and therefore 
pavers that Mrs. Thorn returned to her domicile in Connect ictt, 
Vesa she -is beyond ‘the Jurisdiction and process of this District 
Court, waich ceased upon the entry of said summary poco 
and dismissal of Appeal in her favor. The plaintiff is with- 
out mnowledge or information sufficient to form a velier as’ 
to ‘the fact whether. oe not ‘Mos. Thorn is living or ‘deceased, 
. or competent to sue; or, be sued, which ‘pleintift., denies under 
Rule 9 (a), 12 (b) FROP. The particulars concerning the existence ‘S 


or capacity of Mrs. Thorn arg peculiarly within the nowledge 
of Mr. Henry who appears. as her sete sy incleiming co + 


equests sid attorney forthwith after 

this request to make the folloving admissions 

tne purpose oi this action only, subject to all pertinent 
bjections, of the truth of matters of fact, whether Mrs. Thorn 

and competent or not, 
autaorized to 
CP. Form 2 
quests Mr. Ernest I. Henry to vroduce 
competent evidence of his authority 


an represent Mr. Thorn as a defendant in this 


in this proceeding, to claim and tax costs and to sign 


osts, end to verify it. That Mrs. Thorn is an 
efendant in this oroceeding and clain 
which should be dismissed for the failure of said 
attorney to name and join neras the sole party deftendent in- 
stead oi detendent Thorn deceased. Rule 12 (b)(7). In the 
indispensable party, wno is the only party in 
e Court is witnout both judicial power and juris- 
iction to proceed. 
Te The bill of costs filed herein fails to state a 
claim by any defendant upon which relief can be granted in 
this proceeding to tax costs, whei should be dismissed. 
Rule 12 (b)(6) FRCP. 
The bill of costs required to be filed by 23 USC 1920 
is verified by Mr. £ as attorney for the defendant Charles 
the only defendant naned in the cantion of the bill, 
the affidavit avpears to be proper in form under 28 USC 1924. 


the record snows that Mr. Thorn became insane and died 


on November 21, 1954, which terminated the relation of an 


attorney and client as decided in the McLean case. 


The record in Adm. No. 87051/182, in re Eatate of 


orn, deceased, shows that his widow, Mrs Katherine 
2S appointed Ancillary Exccutrix of seid Estate, 
which is understood to have been closed and the Executrix 
discharged, which terminated the authority of Xr. Henry as 
her attorney in re said estate. Mrs. Thorn was substituted 
as Sxecutrix in place of Mr. Thorn, deceased, end Mr. Henry 
appeared for her personally and officially, and he is requested 
| 
to admit the f whether che is alive and Competent or 
deceased, whether he is authorized to appear for her in said 
bill of costs filed 11 years after entry of the judgment herein. 
8. The plaintiff intends in good faith to controvert 
the averments of ths bill of costs which she denies generally 
(except such averments as he expressly wes) Eut his general 
denial includes the Court's jurisdiction to x the costs 
after 11 years. Rule 12 (b), 11, FRCP. 
9. The plaintiff objects to the items in the bill of 
costs as follows; 
Fees of the Marshal $1.00. The service is not specified; The 
details are desired; Plaintiff moves for more efinite state 
ment without which she cannot respond to this item. The plain- 
tiff cannot ascertain what this item is for under 28 USC 1921, 
D. C. Code 11-1510. 
In the return of service in the original summons 


== =: 


ees ae 


y- AVAILABLE 
1al bound volume 


on rile neréin served on the defendants, Mr. and Mrs Thorn, 


28 USC 19235, 1920 and D. G. Code 11-1502, which provides 
> ? 
attorney's docket fees may be taxed in the amount fixed by 


Title 25 USC 1923, $20, on tinal hesring, waived and barred. 


The bill of costs includes the item costs incident 
to taking deposition $109.00. This item appears waived and 


barred. The plaintifi refers to and edovts by reierence 
statements in the pleadings and motions, together with objections 
and the reasons therefor, under Rule 46, and of the written s 
atements of reasons in opposition to motions to take and 

use the depositioas of this plaintiii and her attorney of 


recorg., end all of such objections and reasons thersior, are 


he statutes. 23 USC 1920, 
waich vermits 2 Judge or Clerk of the U. S. Courts to tax 
five classes of fees, does not include fees or disbursements 
to be taxed as costs for teking depositions for use in the case. 
D. CG. Code, Section 14-201, states the grounds for 
toking depositions of witnesses, which can be used only 
the witnesses are unavailable. 
The Plaintiff and her attorney, whose devositions 
were taken over their objections, were available at 211 times 
to testify in person in open Gourt upon the hearing of t 


motion Zor summary judgnent under Rule 56 2nd Rule 43 (e), 
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28 USC 1927, provides that any attorney adnitted to practice 

in the U. S. Courts who so mulfiplies the proceedings in any 
a case, as to increase costs unreasonably and eons nay 
br required by the Court to satisfy personally such excess 


costs. Ths 


Q 


plaintiff and her attorney contend that the 
taking of the depositions were unnecessary and unreasonable, 
and that the attorney was personally liable for such costs, 
and should not be reimbursed, after 11 years de Sy in clain- 
ing such costs. 


10. The bill of costs served and filed herein to tax 


costs is insufittcient to state a claim against the pleintili, 
as appears on its face and szould be stricken by the Court 
for te reasons stated in Rules 11, 12 (e) (1) RCP. 

1l. The plaintiiz contends tnet when attorney Henry 
notified the plaintiff that he would appear vefore the Olerk 
to tax costs on February 8, 1967, itwas premature and illegal 
to tax costs on January 31, 1967, without one | days notice 
to plaintiff. Rule 54 (4) FRCP. | 

WHEREFORE plaintiff prays judgment vast this pro- 
ceeding and claim for costs be dismissed end for all proper 


relief. 


Cherles William Freeman 
Attorney for tne Plaintiff 
Pherne Ni. Miller 
2725 Pa. Ave. S.5. W.D.o. 
200020 


VAILABLE 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


PHERNE N. MILLER, 
Plaintiff, 
Civil Action No. 2501-54 


Ve 


CHARLES E. THORN, et al., 


wevuvyuvuyvrrere” 


Defendants. 


OPPOSITION TO MOTION_OF PLAINTIFF 


ANSWER_IN 


FOR REVIEW, ETC. 


FOR REVI 


oo now ERNEST F. HENRY, attorney of record herein for 
defendants mt te opposition to plaintifé’ s motion for review of action 
of court clerk in taxing certain costs in accordance with Bill of Costs 
submitted herein January 31, 1967, states as follows: 

1, The items included in the Bill of Costs are actual out- 
of-pocket cash expended in connection with the proceedings herein, 
plus only the usual docket fee. ° 

2. 3 Such costs are allowable as of course under Rule 54(d) 
F.R.C.P., unless specifically directed otherwise and no such direction 
was ordered in this action. peep a Ge PAG LU a peck ote 

3. Since allowable cerabtel cos 
which remains in full force and effect for’ 12 ent peel has 
not expired in this instance, none of the plaintiff’ s Sa are 


—— and relevant and the Clerk's action: was both proper and a’ require~ 


ment under applicable law and court ‘rules. 


be Plaintiff has no standing to inquire into the past, present 


or future disposition of funds such as oeneerable taxable costs which 


remain due cron plaineste until recovered. ‘As.a matter of fact, recovery 


= 18 Sees 


of such costs and the resulting entry of satisfaction of the outstanding 
judgment will clear plaintiff's real property ownership which otherwise 


“will remain subject to execution for such debt. 


Accordingly, motion of plaintiff should be denied. 


LAL 


Ernest F. Henry, 
Attorney of Record for Defendants, 
1828 Jefferson Place, N. W., 
Washington, D. C. 20036 _ 
Telephone: 659-2720 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing answer was mailed 


this 14th day of February, 1967, postage prepaid, to plaintiff at her 


address given in her motion, 2725 Pennsylvania Avenue, =. E., Washington, 


D. GC. 20020 


NOTION FOn CRDi. TO SERIXE UEATIERS FRO DEPSNGANTS AUSWER TC PLAINTIFF'S 
EOTZCN 6a nkbV¥ies CE TAXATIONS ii BY COLEsx (23 USC 1920 RULE 54(a) 
Note: Reply to answer e.veared inappropriate. Rule 7(a), 12(b) FRO. 

The plaintiff moves the Court as follows: 

i. To strixe from the defendant attorney's unswer te the plaintiff's 

emotion to review tie taxation of costs by the Clerx the matters stated in 

mmswer, upon the croundas stated in 
ana specialiv thet suic answer fails 
wy sufficicnt defence (rule 12(f); (2) fa 
lezal defense unijer nules 12(b) (g@) (h); and fails to stete an» matter 
ofdéfase ov avoldsnce 2intirf*s m0 usccr Rule 8{(¢e)} FRCP. 

The olaintir? cbje ; at £006 sreun.s te support said answer are 
not states as rejuirei by Hulse 11, and therefore moves the Court tc order 
stricken from suid sansw née matters stated in salu paragrarhs 1,3,35, 4 

an in law ana false in fact, anc plaintiff aiso moves 

curt that the -roceeiinss for costs in tnis action may preceed as 

thouzh said answer hac no £ Servec upon the plaintiff, saving to her 
the béfit cf the adzuissions cf sald defendant attorney to deny or evoid 
the = L effect oF material sverments of fact in plaintiff's motion, as 
provideé by Rule €{a). The averments of defendant attorney'’s answer are 


illuscry and conclusory withcut fects as require! by Rule 8(e) F: 


Oke 
3/ Tne dengart attorney in his enswer in paragraph 1 amplifies and eda 


to nis claim in nis biii cf costs verifiec by his affidavit, 28 USc 1920-24, 


which faik to state « claim against the plaintiff unon which relief in costs 

Ycen be grante. to esi4i attorney in hic own right or as uttornek for defendart 

Rules 8(a), 12(b)(g)(n) FRCP. Plaintiff moves to strike said bill and oth, 
tne 


end moves tc diss the proceeding anc Claim for costs as not the reai party 


fm interest who is itefendant Mrs. Thorn if slive ané comsetent and who is 


indispensabe party faile“ to de joined uncer ee 12(0) (70, 19, 17(s) PRCOE. 


4. The -lcintif? moves to dismiss the proceeding and claim for costs 


Mbecause txe 0131 of costs shows on its face and of the recor’ thet the-ela 
isa barred by statutes of linitatiox, laches and neglect, Rules 59(d)60(bi 


S. Theat sii surmcry Juigment without costs was } : = conclusive, 
resolveé the issue in the csuse which became moot, end exhausted the 
jurisdiction of this District gourt 4rn this action, CA Mo. 2501-54, so that 
this Court has been since without jurisiiction to enter in, clLlow, or 
fneluée @ bilL of costs in s.id sumecry jucgment 7 2h aic mot allow or 
provice for the recovery of costs, vy cefencent T 1 her attorney. 

The summary Inagacut wis self-executing, and permuittes no execution uncer 
‘ade 15-101, Rule 706 YAGr The surgsexy Suienent was not a money 


section 15-101, to expire in 12 years uniess re evived, and 


. 2 


the sumecry jucement withcut cests allowed is not 2 lien on realty, under 


section 15-102. 

6. The dbL1] cf ecsts if any were 2llowei by the jut iqment, by th Court 
in its discretion urser Rule , had to be taxed, rlLioved, and incluited 
4n the fucdiment, as required by <8 USS 319290. The FROP, the locsl rules, 
Go not p»rovite = tine limit to tax costs, and {nelude' them in the judgment 
which 4s not comslote without the entry of tne costs ~roviced by the 
jutgment, bui the usual time 4s ten days, or an extension of time, uncer 
the uneritten ruiss, watch have the force of law, cs authorized vy 
Rule 60 FKGOP, 6 USC £071. sefendunt attorney ais not ary y for relief 
unger auie 59 (4) oc 69 (0), within the time limit bj “ scid Nules. 

9. Tae Jefeucant sttorney appears in errer tc elain btatutory costs 
and fees , without their allowance by Judgaent unc ex ruie 34 (a), and 
without their aliowsnee and inclusion in a judguent for costs under 
BS USc 1920, 1924. The defendant errs also in nis cluis thet he can 
file a costs bill ut =my tine during 1é years , when that period fs 
available only to a fins peeenutdecced for the payment of money, 
damages or ¢ebdt with interest, good snc enforceshble ty an execution, 
for the period of 12 years only, 2S provided by sections 15-101, 15-202, 
D.c. Code 1963. in D. ©. Vode , 1965, sections 15-501, 15-302, 4t seens 
the perios for a money juaésmernt hes been reduceé to 3 years to conform 


; i : 


y geation E2501 


PY aa aeer 
ginal bound volume 


sD of barsnal fee of one dollar, avpears no® za. 
CG 
ree in 28 THC 1921, or +.c-Coce secticn_c¢t ihe Laintaff 
believes, <2 therefore evers Yel s gefen® ant attorney 
e Ue &. Rarsheal one “pllsr to enidle sit uttorner te ¢clsein 
evment of fee co A 5 02 Ris effiaxvt 
precent - roceeding on* 
2 there! ror moves 
e6 Urs lesk. 
The attorney's socket fee of $20.00 aspesrs te be claimed unter 
coie section 15-101. ‘The fee should be disallowed & 
pecuuse 4t 2:02 ‘not to be authorized oy lew in this action and because 
costs were not ullo- red under Rule 54(a) in the summary judgment under 
Rule 56. ‘the Socket fee aprears to have been waived by the failure of 
the attorney for more than ll years anc that 4t is berred by his in- 
excusable negiect ani by the statutes of limitation ihm Rule 59 (a) ané 
Rute GO {b) Fro: 

10. The fee of =199.00 incident to taking of the aepositionsof the 
plaintiff apd her present attorney «ere taken by the defendant attorney 
py order of Sourt over their objections before answer on the erroneous 
oleim-ctéim-that such devositions were necessary to enable the déefendant’s 
attexney to prepare his newer to pleintiff's complaint in this action 
CA Yo. 2501-54, which complaint wes specific end perticular in its details 
ana that seic de: ositions were taken for the personal convenience of 
defendent's attorney eni not for the purpese of legitimete aiscovery 
under Xvle 27, D.c.code section 14-201, then and now, expressly Pf proviée 
thet depositions which ere teken cannot be ysed vhen the deponents are 
availeble ana present gn Court, as were the plaintiff and her attorney. 
For the reasons stated the fees of 3109.00 for the aepesitions should 
be disallowed by the Court. D. C. Code section 14-103 -- 104 con- 
template the personal presence of witnesses in court. 


For a stronger reasor, instead of aderositicns, the sixth Amendment to 


the constitution is held to apply to both criminal ané civil litigation 


- without aistinction, and to recuire witnesses to testify in open Court 


and cross examination as. = 


La enna ER — : ee 


due process of daw, men such witnesses are aveilable, ineteed of 


devositionsn or afftdavits. The mere statement of an sttorney thet he 
takes 2 desosition for the purpose of aiscovery under Rule 27, is not 
proof by the facts of record.. It is held that oriers to take 
derositicns 2:e not res jucic ta, enc’ that the authority, crorvriety, 
necessity enc the validity enc costs of sesositions neybe reviewed by 
another oni differen + judge in @ proceedings to tux éosts. The claim ae 
of the defendant attorney for the cer ositionsin ques ston and their: costs 
should be disallowed uzon plaintiff's motion for review {n this case. 

ll. Plaintifs and her bonces are without kno ete or {nformetion 
sufficient to form a belief as to vhether the Aefencant irs Thorn is © 
living or dead or competent, and they therefore den; such facts, Rule 8{bd;, 
and such person unknown to ve living or cead and her heirs or cevisees 
or personal represent tatives may Be Sse Se Be Cc. code section 
13-341. Such facts are ceocltarty/oe the attorney, ure Henry, who 

ppears to claim costs herein, «nd he is reg gueste’ to aanit the truth 
of such facts to the Court and the ¢cunsel in this case, under 
Rule 36 FROP. : 

rs Katherine S. Thorn, naned as the soe ir this Sea 

if living, is a resident 2 
on Cerlyn Street in Fairfield near Bridgpost, anc is ee beyond ~ 
the cersonal jurisdiction of this District Court whtoh can reach her 
personally only threugh 28 USC 1655, or 5. o. code sections 13336, 15337, 

and pleintift therefore moves to dismiss this matter, proceeding ond 
clain for costs, for lack of jurisdiction over her person Rule 12(b) 


as she is the real party in interest Rule 17(a), and an inaispensabdle 


party, if anyone 4s. Rule 19 FHOP. —~ d-- 


Y AVAILABLE 
nal bound volume 


13. The plaintiff suggests *%h -at it may not be necessary to notify 
or order Lirs. Thorn to «pperr Sn the present proceccing under the new 
Rules 12 (B) (7) and 19. ir. Henry 25 on attorney of the Ear and an 
_ officer of this Court subject to its sucervision snd jurisdiction in’ 
general. He has SEC RES appesred and submitted his cleim for costs 
to the gurisdtotion ‘of nis person and the res. It ecpears frem his 
affidovit verifyins his bill of costs, thet he is claiming the poate 
fn his owm right and interest, ° “hich he wishes to retain, beceus se ke 
seys he poid 22S eash out of his ovm rocket. It sens thet. the 
&scue 1s between him =n: pleintiff herein, anc the sourt! “hold in anes 
‘case thet it is not necessary for the Court tc decize the relations of 
_ attorney ona client. 

14. The affiauvit verifying the bill of costs erpears to show that 
affiont 4s claiming ccsts for himself anc not as an attorney for 
Mrs. Thorn. T:xation of costs 4s a special statutory summary i sroceeding 
which o:nnot be used to, collect 2 private SS which recuires en action, 


£ G 


on i 66 & 7g ez 
Sudgrent and exeourtey vette ites eatenente in the pint and 
~affidavit 2 which co n6t entitle affiant to costs clain$ and pleintiff 
mov.s the Court to strike the bill and effidavit and. dismiss the clain. 


15. The pleintiff adopts by: reference in this sastion the above state- 


_» ra 


ment for application insofar as per tinent to defercant attorney's 


paragraphs 2, 3 and 4 of his answer to pleintiff's motion te review 
taxation of costs by Clerk. 

16, viaintiff reserves the right to amend or supp SEES tnis 
motion vo strike, es of course, or with leave of Court, es mey appear 
appro;riate in the diszosition of this case. 


’ xesvectfully SEES 


CZ 


vherne N. Miller, Yisintiff. Charles Wiliier Freeman ~ 
. in her owm proper person 
Attorney for Biaintitfr 
No. 2725 FAs: AVE. PY SE. hanettae.. 
weshington, D. o. 20020. 
Telephone No. 583 2783 << 


ote seit 


Sertificate of Service by Kail. 

The undersignec attorney heredy certifies that the foregoing 
Motion to Strike the Answer herein was served by meil by enclosing 
same in en enveloze with yostage thereon fully prepela, addressed 
tc Ernest 7. Henry, Esquire,who e)pears &s attorney for aeferdent 
lirs. Thorn, tc his office, No. 1828 Jefferson Ylece, North Vest, 


Washington, LD. C. 20036, dy Zepositing in the U. od. Post office, on 


ynarles % S4lidem Freensan, ~ 


Attorney for Plaintit?,.. : 
Office Address and telephone * 
as above ones 


Thuredey, March 9, 1967. 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


PHERNE N. MILLER, 
Plaintiff, 
Civil Action No. 2501-54 


Ve 


CHARLES E. THORN, et al., 


ad 


Defendants. 


ANSWER _IN_OPPOSTTION OF PLAINTIFF 
FOR ORDER TO STRIKE 


Comes now ERNEST F. HENRY, attorney of aaa herein for defendants, 
and in opposition to plaintiff's motion for an order to strike defendant's 
answer heretofore filed in opposition to plaintiff's motion for a review of 
the court «: rk's taxing of certain costs, states as follows: 


H The matters contained in plaintiff's current motion are irrel- 


evant and inapptopriate. ' 


2. The verbosity of plaintiff's current motion and her pending ' 
motion for review illustrates the futility of attempting answers on a point 
by point basis. 

Accordingly, request is made hereby that the court deny both of 
said motions,for the reasons stated in the answer heretofore filed in oppo- 


" gition to the motion for review. 


) . 
SEO ee 
— Cit tenet LU 
Ernest F. Henry, \ ‘ 
Attorney for Defendants, 
1828 Jefferson Place, N. W., 
Washington, D. C. 20036 
CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing answer was mailed 
this 20th day of March, 1967, postage prepaid, to plaintiff at her address 
given in her motion, 2725 Pennsylvania Avenue, S. E., Washington, D. C. 
20020. 
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FILED ° 
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CLERK 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Pherne !'!. Miller - 


Plaintiff£ 
va. Cohe NO. 2501= Sis 
Charles E. Thron, et ale 

Defendant 


ORDER 


Upon consideration of the motion of plaintiff to review action 


€ clerk in taxation of costs; end notion of plaintiff to strike 


_of clerk _in taxation 0° (SS se 
part of defendant's answer to notion to review : 


filed herein 2-§-67 & 3-21- -67 , it is this doth . day 
of __ April » 1967. 


ORDERED that the Said potions be, and the sane 


are each ' 
hereby 6 Aenied. 


ROBERT M. STEARWS, CLERK 


es re 


MATTHEW Fe FC GUILE ; 
A { mae 


a 


tea) 


- 27 -. 


ILABLE 


PRAECIPE 
————————————————— 


United States District Court 
for the District of Columbta 


KATHERINE S. THORN, Defendant. 
_Personally--and-a9-SEeoutTixy, eters 


Jease enter withdrawal of plaintiff's request 

4-£f!-s-motton to review costs ant héY motion 
aid motions stands submitted for hearing 
s_attorney...istoo-ill-to-attend-the- hearin 


If attorney E. F. Henry attends hearing and is heard, the plaintiff demands 
a-certiried copy of transcript of his statements for which she will pay 
legal fees to enable hor to make objections under Rule 46 FROP. 


CZ: ¢ ate Ze. Leas 


Tin UhIGos Statens DISTRICT Count 


PO Dis SISTKIOT CF COLUn BTA 


LHERNS XR. MILLER, Plaintiff, 2) 
) 
V3. ‘) CIvIL acrioy 
i) File Kuzber 
KATHERINE 3S. THOKN, iersonully and as the ') 2501-54 
txecutrix of the Last will of Charles Z. Thorn,  ) 
Yeceased, inc. idm. No. &7,051, docket 182, sy 
Defendant. ) 
MOTION SOX XEIZARING CR ISSUES TRIED BY Ts 2 GUN ait ur DER CROER EXTERED 
aPRIL 10, 1967, SEKYING i: LaAINTIvrts : FOTIONS ax "REVIEW. > COSTS TAXED 


SY TH. CLERH UNDER 28 USC 1920, RUD = 54(@) AD TC STRIRE ANSWERS ,2.12¢ 
the :laintiff moves the court as follows: 

1. Ho open the judgment a::d appeelable order enterec herein 
on april 10, 1967, denying the plaintirr's motion to review taxation 
of costs by the Clerk and denying plaintiff's motion to strike parts 
of the answers to seid motions, to rehear ani reconsizer the case, 
to direct the entry of a new judgnent or order granting said motions 
and the relief demanded, and to proceed otherwise’ as provided by Rule 
59(a) end (e) and rglated sules 52(a){b), 41(d), and 60(b), FRC!. 

z The plaintiff states with particularity | ‘the grounds therefor 
which are for any reasons for which rehesarings have heretofore been 
granted in suits in equity in the Federal courts, which are for any 
o of the reasons for vhich new trials have heretofore been granted in 
actions at law in the Federal courts, which are the grounds for new 


trials in common law, substituting Judge for jury in such trials. 


ee a gO DEAT 


3. This District < court, as represented by its Clerk and by its 
Judge under 28 UST 1920 and kule 54(d), lack jurisdiction over the 


subject matter cf :0sts ani of their taxation by the “Rerk or Judge 


who are without power or suthority te render or enter any Judgment for 


costs in this case which js nct subject to the Federal judicial power 
er jurisdiction which depen* urcn the matters constituting the cleim 

for relief of costs as set forth in the pleading or motion show the [ 
in this case the bill of vests dated January 31, 1967, is not a notio1 
‘for an order uncer! xule 7(b)(1), 77(c), FRo«, Tails to state 2 claim | 
relief for cost, fails to comply with Rules (a), O(f) Fac. , claims o 
unier e sunuery jucgaent without costs entered Uecenber 6, (199s, for 


certiorari was denied, and appeal disnissed as certified July poe 195 
which endeé judicial power, case and judgment for entry costs, 2 SUSTL 
wo. 
4. Upon receipt of the copy of the opinion if any, end of the 


certified copy of the judgment of the Court of Appeals, the bistrict 

sourt below may proceed with the case in such manner as is’ consistent 
with the opinion and judgment of the Sourt of Appeals. Zule 27 USC AD! 
She oistrict Court could not disobey or deviate from the judgment or 
mandate of the Court of sppeals to open the summary judgment which 4d: 
not provide for costs, So as to include the bill of Costs under 
“28 tse 1920 in the summary judgment herein which was self executing 
not for the payment of money, anc not subject to execution. 

5. ‘che d@efendznt attorney in his bill of costs aia not show 
jurisdiction, which could not be ammended cer 28 USC 1653. The bil 
of costs and the claim for costs showed that it was barred by laches 

v without any excusefor delay which went not merely to the remedy but 
to the right vhich was jurisdictional. ihe plaintiff suggests that 
this Court lacks jurisdiction of the papsee mee of costs end of 
the entry of the judgment of costs in the sum of 5130. e and the 


plaintiff. therefore moves the Court to vacate and set” aside said juc 


ment for costs and the lien thereof as void, and to disniss this prc 


ceeding} for costs. rlaintiff denied jurisdiction. Defendant hed :th 


6. “The Motions Judge who Genied pleintiff's motions herein 


appears to have erred in overlooking defendant attorney‘s failure to 


deny material averments of plaintiff's motions, which he therefore 


admitted under xule 


8(d) , which admissions alone were sufficient to 


prevent denial of said motions by the Motions Judge. 


Yn The bill of costs does not state facts that the items of 


costs or disbursements are owing, due or unpaid as do the comm 


on counts 


" ond the affidavit of verification under 28 USC 1924; does not aid or 


cure the defects. 


8. ifraud and misteke under sule 9(b) are reasons un 


- to relieve the plaintiff trom finel judgment, order or pro 
costs as well us grounds for new trial or rehesring under 


. and peyment under xule 8 


The plaintif 


; that the items of ; 
dezositions in atto 
and reimbursed to h 
supersedeas bond. 


3.00 wer 


der Rule s0{(b) 
ceedings for 
Rule 59(aj(2), 
(c) as a reason for relief uncer cule 60(b). 


f is informed end believes end therefore avers 
Shal fee and =109 for Freeman and iller 


rney Henry's bill of costs were disbursed by him 
im out of $4,500.00 plaintiff's cash deposit on: 


Thet the sources of plaintiff’ 


s information are 


attorney Henry's statement of account under date sug. 26, 1955 in the . 
er of Wills, tio. 87051/182, showing on Sept. 8, 1954, 
tions of Freeman and liller »109.00 and on Kov,50,195 


files of the inegist 
payments for deposi 
writ to Marshsi *2. 
Jenuary $51, 1967. 


a 


9. The plaintiff states the reasons for 


“? 


or new trial, smong others as follows: 


49, being tro items claimed in bill of costs on- 


granting a rehearing 


(a) ¥rrors of law appeering in the record, substantial and 


prejudicial and effecting the substantial rights of the plaintiff Rule 6 


(bo) The Court erred in the consideration or admission of evicence 


/ of defendant attorney’ bill of costs and affidavit attached thereto. 


(c). She court erred in failing to teke into consideration or. in 


the rejection or exclusion of evidence of facts appearing in the record 


“or in feiling to tuke judicial notice of its own records. 


es 


a 


RH. x Ris nee nt Pegs 


ce The Court erred in denying plaintiff's motions and in meking 
an order without any legal evidence to support it which wes contrary 
to the evicence und to the weight of the evidence and to the lew. 

\e) srrors of fact by the Courtiin its findings or conclusions 
of fact implied as necessary to support its order denying plaintiff's 
motions. the implied findings of fact should be set asite as Clearly 
erronecus, snd it is suggested that expressed finding of fact should 
be made us provided in Rule 41(b), And within 10 days after the entry 
of the order of »pril 10, 1967, the pluintiff moves the Court to re- 
consider the facts of record and to ammend its implied findings or 
make additional findings end ammend its order to erent plaintiff's 
motions. This motion is made under cule 52(o), withza motion pursuent 
to sule 59. The plaintiff asserts that the evidence is insufficient 
to support the implied findings or the order denying plaintiff's 
notion: herein. 

(f) The plaintiff claims fruud or mistake in the filing of the 
bill of costs and in the affidavit attached theretc, and both should 
be striken as sham and false and that the entry by the Clerk of the 
180.0% judgment for costs and the lien thereof and the cloud upon 
the title to plaintiff's real estate were procured by freud, mis-reprenez 
sation, or other misconduct of the party adverse to the plaintive, 

That said judgment is void and should be set aside for fraud upon the 
court and against the plaintiff. 

{z)  befendant ettorneys affidavit and answers show that he appears 
for himself as qminus litis to claim costs for himself not for irs. 
Thorn who 4s an indispensable party under Rule 19, beyond the juris. 


diction of this Court which does not have jurisdiction over her person 
in Connecticut. 


10. That defendant attorney Henry in his answers to plaintiff's 


motion failed to comply with Local ule 9 of the District Court which 
required a separate statement of specific points of lew and citations 
of authorities in support of the defenses asserted {n his answers which 
should have been striken under iiules 11 and z(t) FROP. 

ll. The Clerk erred in refusing to file under Rule 5 (d)(e), 

28 UNC 452, Rule 79 (a) FROP, plaintiff's objections to his actions 
in taxing costs without giving the plaintirr notice and opportunity 
to be heard, as required by Rule 54(d), subject to objections under 
yule 46 FRCP. . 

lé. The Clerk erred in failing to give to the plaintiff prior 
notice required by Zule 54(d), in taxing costs end entering judgment 
for costs, without such notice and hearing and also in foiling to give 
the pleintiff a hearing on February S, 1967 at 10:66 +t: as noticed 
to the rleintiff, by defendent attorney Henry, in bis bill of costs 
on the official forn. : 

13. ‘The District Judge who heard or decided’ the pleintiffts 
motions to review costs and strike unswers, erred in failing to suspend, 
alter or rescind upon causes shown by the plaintiff said action, by 
the Clerk «s error by the Clerk in violation of ule 77(c) and Local 
Civil zule 10 of the istrict Court, which rules have the force of 


Stutute law, under 28 USC 2072, 


14. That these substantial and prejudicial errors of the District 
vudge, snd the Clerk in taxing costs and including same in the summary 
judgment without costs, which was dead, deprived the pleintiff of her 


yroyerty, to wit, her money without due process of law in violation 


of the Fifth smmendment to the Constitution of the United States, and 


denied to the plaintiff the e:ual protection of the laws, in violation 
of -ections 1961,1982, Title 42 U. S. Code, and Bolling v. Sharpe, 
547 U.S. 497 at 500 (1954). 

15. That 28 UC 1920 1s vague and indefinite ss to time and is 
therefore unconstitutional, affecting Uistrict Courts in ~tates. 
ery 7. Huta. op Clini < 
rherne h. illler, rFisintiff “Attorney for rleintifr 
Served by mail, postege prepaid, on Ernest +. Henry, ksq., 1828 Jefferso 
place, kh. us, #. Lb. SG. on Thursdey, april @@,1967 -ip No. 20056 


VY lek 


Attorney for Plaintiff 


aS 


VAILABLE 


a 


€PECIFIC POINTS OF LAW AND CITATIONS OF AUTHORITIES-> RULE 9 TODCDKS. 
AND CONCISS STATEMENT OF MATERIAL Facts. | 


A Si A fp vo “Dw ge) 
TERT AS cue, f Cf Ao pi Cte Soe (FLO Fad 


CL ee 4 Z (Coe le 


y | Lo 
The plaintiff refers to and adopts by reference the docket 


entries in the above entitied action, Ca o.2501-54, with paticuler 
reference to Vecember 6, 1955, entry of sunmary judgment without 
costs, for defendent, Mrs. Thorn, and to July 20, 1956, entry of 
receipt of certified copy of order of Gerrt of appeals, in lieu of 
mandate, ending litigation efter appeal and certiorari, 

Also docket entries resuming on Jenuary 51, 1967, when 
bill of costs was served and filed, comuencing the present proceed- 
ings for costs, including texation of costs by Clerk and their in- 
clusionin dead summary judgment by Judge Tamm without provision for 
costs, and entries of plaintiff's motion to review taxation of costs 
by Clerk, and her motion to strike parts of answers in opposition by 


defendant attorney lienry, plaintiff's roints and suthorities, and 


order by presiding Judge McGuire denying both motions of plaintiff. 


POINTS AND AUTHORITIES. 

Tne plaintiff refers to and adopts by reference the points 
and euthorities filed in support of her motion to strike, and cites 
as follows: Statutes: 28 Use 1920 -- 1924,Rules: 59, 60, 52, 54. 

Plaintiff reserves the right to ammend her motion for re- 
hearing, and to submit additional points and authorities in support. 


Respectfully submitted, 


G é ul charles il Freeman, 


Washington, D. C.20020, 
: attorney for the plaintiff, 


Ro. 2725 va. Ave., Seb. 
Telephone No. S88 2785. 
Thursday, April 20, 1967- 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


PHERNE N. MILLER, 
Plaritics, 


v. Civil Action No. 2501-54 
* CHARLES EL THORN, et ate, 


> 


Defendants. 


ANSWER TN OPPOSTTION 


Comes now Ernest F. Henry, attorney of record herein for defend- 
» 
pants, and in opposition to plaintiff's motion for rehearing of her two 


motions denied by this court's order entered April 10, 1967, states as 
| follows: 


pt ee The matters contained in plaintiff's said motions were thor- 
i> 


oughly expounded in plaintiff's 


points and authorities accompanying said 
motions. 


2. There is nothing in plaintiff's current motions which was 


not presented and argued in plaintiff's previous motions and points and 


authorities. 


Accordingly, the present motion should be denied. 


—— = 


& Fat DP = 

Ernest F. Henry, 

Attorney for Defendants, 
1828 Jefferson Place, N. W 
Washington, D. C. 20036 


CERTIFICATE OF SERVICE 


4 ‘ 
eer: 


_1 hereby certify that a copy of the foregoing answer was mailed 
this 2/~— day of Apri, 1967, postage prepaid, to plaintiff at her 


address given in her motion, 2725 Pennsylvania Avenue, S. E., Washington, 
D. C. 20020. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Pia intiff 


ee ee es ee eee we 


renee: SA Defeadant 


Upon consideration of the 


filed herein ee Ue , it is this >... day 


of Sree » 19.7 


+ ] 


ORDERED that the  ..:. --;_ be, and the same 


hereby is denied, wit! .. ojudice. 


ROBERT M. STEARNG, CLERK 


Y AVAILABLE 
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HOTION TO STAY EXECUTION OF JUDGMENT FOR COSTS FOR 3130.00 ENTERED 
BY THE CLERK ON JANUARY 31, 1967,PENDING MOTION FOR NEW TRIAL TIMELY 
FILED APRIL 20, 1967, -- MOTION UNDER BULE 62(b). 

The pleintiff moves the Court as follows: 

1. As authorizes by Rule 62(b) FRCP, to stay the execution of 
or any proceedings to enforce the judgment for costs 3130.00, entered 
by the Clerk on January 31,1967, pending the disposition of plaintiff's 
motion for a new trial or rehearing and to alter or ammend said judgmer 
pursuant to Rule 59, and related Rules 60 and 52 FRCP. 

2. The motion is made upon the material facts appearing in the 
docket entries end the papers on file in this action, begining with 
the filing a bill of costs by attorney krnest F. Henry and the tax- 
ation of costs an entry of a judgment for the costs in the sum of 
%150.00, by the Clerk on Jsnuary 31, 1967. Attorney Henry in his 
bill of costs, claims such costs under a summary judgment by Judge 
Temm without #2n allowance of costs under hule 54(d), said judgment 
being ended on December 6, 1955, more than eleven years ago, without 
any excuse or explanation, for his neglect or delay. His claims for 
eosts appear to be berred by laches and the statutes of limitations, 
under Kule 8(c), 60(b) FHCP. This District Court appears to be with-. 
out jurisdiction, to render or enter said judgment for costs, under 
said summary judgment without costs, which became final , abated, moot 
and dead after denial of appeal and certorari, and ceased to be a 
case or controversy subject to any judicial power , as appears by 
the certified order in lieu of mandete by the U. S. Court of Appeals, 
under date of July 20,1956, as appears in the file of this action. 
This Dietrict nourt 1s without power to open seid summary judgment 


te include costs under 28 USC 1920, not allowed by Judge Tam.Rule 54 
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3. Thet the plaintiff is informed and believes, und therefore 
avers that the attorney's docket fee of $20.00, in attorney Henry's 
billof costs was waived by him, or barred, that the item of Mershal 
fee of $1.00 was paid on November 50, 1954, and the iten of depositions 
‘of Freeman and Miller were paid on ‘eptember 8, 1954, and that said 

‘payments’ were made out of money belonging to this pleintiff and collec 
and applied by attorney Henry to the payment of the same costs he now 
claims in his bill of costs, as appears by his own statement of accoun’ 

‘on file in the Estate of Charles £. Thorn, deceased Anc. 4m. No.87,051, 
of the files of this Court of which it will take judicial notice. For 
ready reference , a two pege statement of said account under date of 
august 26, 1955, and letter of transmittal under ate of Sep. 1, 1955. 
addressed to Ernest F. Henry, by Kensfield DC. Sprague. Such written 
arene photograpyed , ana a copy of the originals is attached | 
to this motion as an exhibit under Rule 10)c) FRCP. 

4. rlaintiff suggests that attorney Henry, in his affidavit _ 
to his.bill of costs, under 28 JSC 1924, must have forgotten, or been: 
mistaken in making his affidavit for the same itens of. costs paid 
4n 1955, And thet it appears that judgment for costs already paid 
by plaintiff was inprovidently upon & false cleim and void. 

5. . That on April 10, 1967, presiding judge McGuire by order 
denied: plaintiff's motions to review Clerks taxation of costs, and 
to strike parts of attorney Henry's answere to motion to -review. -: 

6... ‘That on April 20, 1967, the plaintiff timely served and -file 
her motion for re-hearing of said motions denied under Rule 59, 60 anc 


52 FRCP. =: - 
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7. Thet the automatic stay of 10 days under Kule 62(a) expires 


at midnight, .pril 20, 1967. 

8. That unless the Court under kule 62(b) stays execution of 
said false judgment for costs, pending disposition for plaintiff's 
motion for new trial or rehearing, attorney can apply to the Clerk 
for the issuance of an execution under ule 77(c), which will result 
in protracted and expensive litigation to attorney Henry and to all - 
concerned., which would affect the substantive rights of plaintiff. 

9. ‘The plaintiff suggests that this is a proper céese for the 
exercise of discretion by this Court, to grant the stay under Rule 
62 (b) FRCP, end that it might be held as an abuse of discretion to 
deny this motion for a stry, end that refusal to take such action 
might appear to be inconsistent with substantial justice, and to 
affect the substantive rights of plaintive herein. 
10. That the plaintiff has arranged with a licenced Surety Corporati 
to give security under Kule 62(b), Seay sentence of Rule 73(d) 
‘which are related. ?leintiff suggests that 3500.00 would be most 
reasonable smount, to the motion for a new trial, under Rule 62(b), 


and the lest sentence including the event of an appeal under Rule 73(d) 


Respectfully submitted, 


Pherne N/ Miller, !leintiff, Kathe lie Ge 


Attorney for the Plaintiff, 
No. 2725 Pe. Ave., S E. 
washington, D..c., 20020. 
Telephone No. 5835 2783 


Served by meil, postage prepaid, addressed to Ernest F. Henry, Esc., 
attorney et Lew, No. 1628 Jefferson Place, N. Ww. wachington, D.C. 
20036, on Thursday, ,April 20, 1967. 
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Stetements of points and authorities to accompany motion to stay 
execution under Rule 62(b) FRCP, and required by local Rule 9. 
yherne N. Miller, bleintifrf VS Ketherine ©. Thorn, CA 2501-54. 

The facts appear in the docket entries, beginning Januery 
31, 1967 and since. 


The grounds are made in the Kofion and ‘the only author- 
4ties which appeer epplicable ere ules 62(b), end: 734a) FRCP. 
The Federal Rules ipigest and Moore's yederal vrractice 


Suppi@ment 1966 appeer to contain no authorities in point. 


AVAILABLE 


a ee 


FILED 


FOR THE DISTRICT OF COLUMBIA 


. Pherne N. Milter 
Plaintiff¢ 
“Va. Coho NO. _250)-54 
Katherine S$. Thorn 
Defendant 
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ORDER 


Upon consideration of the _ potion of plaitiff to stay 


filed herein h=-20-67 , it is this 3rd day 
of Mey ———______ 19_67_, 


ORDERED that the said potion be, and the same 
hereby is denied. ! 


ROBERT M. STEARWG, CLERK 
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UNITED STATES DISTRICT COURT HE 
: CLERK 


IN THs UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PHERNE N. MILLER, Plaintiff end Appellant, 
VS. x 


KATHERINE S. THORN, Personally and as Exeoutrix 
of the Last W411 of Charles £. Thorn, Deceased, 
anc. Adm. No. 87,051, Docket 182, 
Defendant, 
Ernest F. Henry, Selif made party Defendant and sopelies. 


hid 
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NOTICE OF APPEAL TO COURT OF APPEALS. (RULE rab) FRCP, FORM 27.) 


Notice is hereby given that Pherne yp. Miller, the plaintirr 
above named, hereby appeals to the United States Court of Appeals 
for the District of Columbia Circuit: : 

(2) Yrom the final decision, order or juagnent entered in this 
action on the 10th day of April, 1967, upon review by the Court denied,b 


allowing costs as taxed by the Clerk under Kule 54(4) FROP, 28 U.S°C.1920 
sant, denying striking parts of answers under Rule 12(f) FRCP. 
(2) from the order entered in this action on the 25th day of 


april, 1967, denying with prejudice plaintiff's motion for a re- 
hearing etc, under Rule 59(a)(e) FRCP. | 


(3) from the érder entered in this action on the ord day of 


May, 1967, denying plaintiff's motion to stay execution of judgment 


for costs and approval of supersedeas bond, under Rule 62(d) and 


Rule 73(a@) FROP. : Chai Se Gate 


Dated: : Mey 8, 1967. Pherne H. wilier, 
Plaintiff and Appellent. 
Her Gwn Proper Serson. 
Address: 2725 Pa. ave., S.E., 
poem aeeone Ds C. 20020 
Telephone: 583-2783. 


JOINT APPENDIX ATTACHED TO APPELLANT'S BRIEF, RULE 16(a). 
IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PHERNE N. MILLER, Plaintiff and Appellant, 
APPEAL 


21,065 


) 

) 

vs. ) 
) 

) 


KATHERINE S. THORN etc., Defendant and Appellee. 
COPY OF RELEVANT DOCKET ENTRIES IN THE DISTRICT COURT AR- 
RANGED CHRONOLOGICALLY IN SINGLE COLUMN. RULE 16(a). 

As certified on June 15, 1967, by Hon. Robert M. Stearns, 
Clerk of the U.S. District Court for the District of Columbia, 
as they appear of record in his office, and transmitted to 
the above titled Court of Appeals, together with the original 
papers to constitute the record on appeal. 

NOTE: The Clerk appears to have certified a copy of 
the Docket Entries in the U.S. District Court from June 10, 
1954, when the civil action of Miller v. Thorn etc., CA No. 
2501-54, was filed until June 6, 1957, when it appeared there 
were no further proceedings to be entered. 

Docket entries during said period between said dates, 
appear to be Scommecene immaterial and irrelevant to the 
issues involved, and the questions presented for decision in 


this Appeal No. 21,065. 


The Appellant directed and instructed the Clerk not 
to certify or transmit said docket entries nor the original 
papers entered in the docket in said old period of time, but 
the Clerk insisted on including said old docket entries and 
said old papers of said closed civil action, which the Appel- 
lant asserts as prejudicial and reversible error. 

The Appellant designated and described tol be included 
in the record on appeal, as the entire record on appeal, only 
the docket entries and original papers during the period be- 
ginning on January 31, 1967, to date, which Appellant directed 


the Clerk to certify and transmit as competent, material and 


relevant to the issues involved and questions presented for 


decision on this Appeal No. 21,065. 


~ CIVIL DOCKET 2 ee 
Gnited States WiBtvict Court for the District of Columbia 
IS CORN Beene nna EA Ce A. No. ..2501=54_.. "Supplements 


6 oTue?r) 


Summary: Judgment ;°c/m 12-16-55. 


SSeS A 

| Fed. | 21): esienation oc! record by appellant; ¢/s 2/20/56; 
| Feb [29 | Order extending time to file record on appeal to 3- 10-56 (N) Tamm 
f Mar. | 9 | Certificate of service by Charles William treeman of personal 
service of copies of proposed orders for original papers & 


ro ¢ exhibits of 


Order for ceanamtccal of original papers to the USCA. { 


Sars Record on appeal, deposit by Wm. Freeman 5.50 
| 


| Oct. | 11] Order to transfer $250.00 to Treasury of U..S.. (5 yr monies. ),. 


“CIVIL DOCKET 
Anited States District Court for the District ot Columbia 


= _——_THORN ________. C. A. No. “2501-5 __ feria nat ; 


SSF Motion ae S eSTEE to strike matters from answer of: deft. to == 
to review taxation of costs: P&A: c/m 3/9/67. MC 
Fs: [a7 Opposition of defts to motion of pltf for ee to strike; cia 


3/20/67. - file 

— | order denying motion of pltf to review accion of Clerk in taxation. 
of costs; denying motion of pitf to strike part of deft's 
answer to motion of review. (N) 


IN THE UNITED STATES DISTR 
FOR THE DISCRICT OF COLUMBIA 


PHERNS N. MILLER, 


Plaintiff 
: _ Civil Action 


VS. 

fe? 
CHARLGS &. THORN and 
KATHERINS S. THORN, 


Pd 


Defendants 


CHARLES E. THORN, 


Plaintiff, J 
Civil Action 


VSe 


PHERNS N. MILLER, 


eo oe be ce 08 00 88 Ce 


Defendant 


2 
«< 


ORDER 

Upon consideration of the record herein, includ- 
ing the stipulation of the parties, the judgment of this 
Court, the mandate of the United States Court of Appeals 
for the District of Columbia Circuit and the denial by the 
Supreme Court of the United States of the petition for a 
writ of certiorari and petition for rehearing thereof, it 
is, by the Court, this v4 aay (Date 1954, 

ORDERED That the Clerk be, and he hereby is, auvh- 
orized and directed to draw a check payable to the order of 
Ernest F. Henry, attorney for Charles s. Thorn, in the sum 
of $4,500.00 now held by the Clerk in the above-entitled 
acces. and it is 

FURTHER ORDERED That a writ of assistance be issued . 
herein for possession of premises 1832 - 16th Street, FE. ¥.. 
Washington, D. C., all in accordance with the judgments 


ZIT, 


herein dated February 17, 


53. 
- 48 - Judge ; 


s and 


Notice of application for the forezoing Order 
has been given to Charles W. Freeman, gsouire, counse] 


of record for Pherne M. Miller. 


Attorney for Charlies E. 


BOARIMAN?STODDARD AND MCCARTHY 
_ BRIDGEPORT, CONNECTICUT 


September 1, 1955 
M. Sprague 


Frnest F. Henry, Fsq., 
922-20th Street, NW. 


Washington o, Dc. 
Dear Mr. Henrys 


Thank you for your letter of August 26th and 
revised bill. Mrs. Thorn and I avvreeiate very much your willing- 
ness to reduce the amount by #711.22 based on all the circumstences 
of the case. I heve no doubt that you originelly computed your 
time on a very muck reduced basis. 


This will authorize you to deduct fron the cash 
on hand of $4,590.00 the cash advance of $1,050.00 and to treet 
the balance of %3,450.00 a s 8 partial payment for your services, 
leaving a balance due of $1,185.52. I understend thet the disburse- 
ments indicsted in the original dill have been increased by 152.62 
being shecamount petd for the second half of 1955 of real estete 
taxes due the District of Columbia. 


I enclose herewith e copy of a letter to Shannon & 
Luchs. The reel estate contracts have been excuted and forwarded, 
and I think you had better call Mr. Moore of that office ard obtain 
e copy of the contract for your file. Mrs Thorn and I will expect 
you to drew the necessary applica tion for the Probate Court for 


permission +9 sell the real estete, and to represent the estate at 
the closing. It is understood of course, thet service rendered in 
that direction, and in winding-up the estate of Mr. Thorn there shail 
be charge over and avove the current outstanding bill, end I trust 
that here also it will be possidle for you to keep your cherge to 

a Minimum consistent with the work involved. 


The purchese price is $15,000.90 out of which will 
ve deducted e real estate commission of $750.00. The proceeds will 
either be incressed or reduced by the amount of eny adjustment. 
I should think thet out of the net proceeds you could teke your 
final fee together with the balance due on the present bill in the 
sum of $1,185.62. You mey send the belance to me payable to Mrs 
Thorn. 


Before deducting your final fee from the proceeds 


B.S.éMcC TO Rrnest >. Henry, Esq 


Se ptember 1,1955 


of the sale I would appreciate your mailing a dill to me for Mrs. 
Ghorn's consideration. 


I em enclosing your lnst dill so tast when your 


services have been prid in full together with disbursnents you 
will be eble to receipt it end return it to me. 


Sincerely, 


Mansfield D. Sprague. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


— 


PHERNE N. MILLER, :: Plaintiff and Appellant, 
APPEAL 


21,065 


) 

: ) 

vs. 3 ) 
) 

) 


KATHERINE S. THORN etc., Defendant and Appellee. 


CERTIFICATE OF SERVICE BY MAIL 


I, the undersigned attorney of record for said Appellant, 

in the above entitled cause and appeal, hereby certify that 

the written and foregoing Joint Appendix, or Appendix, as a 
aera document under Rule 16(a) U.S.C.A., was duly served 

by mail as required by Rule 31(g) U.S.C.A., with postage there- 
on fully prepaid, addressed to the Appellee's attorney 

Ernest F. Henry, Esq., at his office at No. 1828 Jefferson 
Place, N.W., Washington, D.C. 20036, on Wednesday, the 3lst 


day of January, 1968. . 


Charles William Freema 

Attorney for Appellant and 
Plaintiff 

No. 2725 Pa. Ave., S.E., 

Washington, D.C. 20020 

Telephone: 583-2783 
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United States Court of Appezts 
for ine District of Coiumbia Cizcuit 
IN THE UNITED STATES COURT OF APPEAIS;-~ 
Sie tie MAY 2G 1968 
FOR THE DISTRICT OF COIMMBIA CIRCUIT 


September Term, 1967 
No. 21,065 GA No. 2501-54 


PHERNE N. MILLER, ‘appellant, 
ee ) 


KATHERINE S. THORN, Personally and 
as Executrix of the Last Will of 
Charles E. Thorn, Deceased, Appellee. 


Petition for Rehearing in Division and In Banc 
of Dismissal of Appeal for Failure to File Brief. 


Note: The Clerk's office advised that appellant may file an 
original and three conformed legible copies of this petition 
which involves a procedural order and motion under Rule 31(f) CA, 
instead of filing 25 copies of the petition under Rule 26(a2) CA. 


To the U. S. Court of Appeals for the D. C. Circuit, and fo The 
Honorable The Chief Judge and Circuit Judges under 28 USC 43, 46. 
The petition of the appellant respectfully prays the Court: 
1.(a) To vacate, set aside or reverse the antes of this Court 
of Appeals entered on May 3, 1968, dismissing the appeal. 
(b) To reinstate the Sooo herein in status auo ante fuit. 
(c) To require further proceedings to be had in the matter 
of the appeal herein as may be just under the circunstances. (28 ws 
(ad) To require the division of this Court which made — 
order to show cause entered on April 1, 1968, to hear and ceter- 


mine apvellant's answer therein timely filed on April 11, 1968. 


peat i 


2. | Appellant claims that the orders or judgments of 
the District Court appealed from herein and the order of this 
Courts of Appeals dismissing her appeal for failure to file 
her brief have deprived her of her money and other Constitutional 
rights and remedies without due process of law, substantive, 
procedural ad jurisdictionaleas guaranteed by the Fifth 
Amendment to the Constitution. Due process of law includes ~ 
a legally created and constituted court of competent juris- 
d@iction over the subject matter and the parties. In the absence 
of due process judicial proceedings are invalid, voidable or 
void. See Pennoyer v. Neff, 95 U. S. 714-755 (1878). 

3.(a) The U. S. Court of Appeals for the District of 
Columbia Circuit was created by 28 USC 41, 43. Each court 
of appeals shall consist of the circuit Judges of the Circuit 
in regular active service. (28 USC 43(b) ). ‘The number of 
circuit judges for the District of Columbia Circuit is nine. 
(28 USC 44). The Court may exercise its judicial power in 
division or en banc (28 USC 46). 

(b>) ‘The United-States Court of appeals for the District 
of Columbia Circuit is also provided by the D. C. Code, Sec.11~-101, 
(c) 28 USC 1291 provides that the Oourts of a= a: 

shall have jurisdiction of appeals from all final decisions of 
the District Courts of the United States, excent where a direct 


review may be had in the Supreme Court. (28 USC 1252, 1253). 


(ad) ‘This Court has jurisdiction under the D. C. Code, 
Sec. 11-321, and under the all irits act, 28 Usc 1651. 


—— 


4(a) On May 8, 1967, this appellant filed in the District 
Court her Rottes of appeal from its four final decision as 
provided by Rules 73(a)(b) FRCP. The filing of the notice of 
appeal suspended or divested the jurisdiction of the District 
Court, except for the purpose of the record on eppeal under 
Rule 75(d) FRCP and vested in this Court of appeals appellate 
jurisdiction over the case or controversy. 
(bd) Appellant timely presented a supersedas bond in the 
sum of $500.00 approved by the Court under Rule 73(a) USCA, 
which obtained a stay upon appeal under Rule 62(a) FROP. 
(c) On June 16, 1967, appellant timely filed in this 
Court of appeals the record on appeal as provided by Rule 75(a) FROP. 
(a9 On January 5, 1968, appellant timely served and 
filed the joint appendix as a separate document under Rule 16(a) Usca. 
(e) Rule 18(a) USCa requires the brief for appellant 
and joint appendix to be filed within 40 days after filing the 


record on appeal, unless the time for filing of brief is extended 


under Rule 18(f) USCa. 


(f) The Court granted several extensions of time to 
appellant to file her brief for good cause shown under Rule 18(f) 
end for extraordinary reasons shown under Rule 18(g) USCa. 

(g) aS appears of record, disability of appellent's 
counsel caused by accidental scalding burn resulting in great 
pain, suffering and nervous shock, alzost causing paralysis and 
death, made it practically impossible for counsel to prezare 
ard file in time a lawyer-likxe orief adequate to the case, and 


with respect for this Honorable Court. 


ase 


{nh} Thiere is no obligation to do the impossible. The law 
never reguires the doing of an impossible thing. (9 Cyc. 627). 
See First National Bank v. ticConnell, 103 linn. 340, ( 14 L.R.a. 
(N.S.) 616, 618 ) 114 N.v. 1129. See anniston Lifg. Co. v.Davis, 
S01 U. S. 537. 

(i) «appellant's counsel's personal physician has filed 
with this Court two certificates of counsel's injury and cor- 
dition, wrich is chronic and continuing. Counsel intends Soa 
file another certificate of his condition and progress of his 
recovery. 

(j) fhe appellant does her own typing to save expenses. 


She was injured and inconvenienced on January 7, 1968, when 


she fell on the icy street and broke her right arm at the shoulder 


which reyuired hospital care about six weeks, and delayed the 
typing of her brief and ker assistance which delayed counsel 


in his work on the brief without his fault. 


5. . On May 3, 1968 in the above entitled cause a 
division of this Court of appeals under <8 Usv 46, consisting 
of Their Honors, Chief Judge Bazelon and cireuit Judges MeGowan 
and tem, in Chembers, Judge Tam not participating, mad its 


order reading as follows: 


On consideretion of appellant's answer to this Court's 
order directing appellant to show ceuse why this appeal shoul not 
beldismissed for appellant's failure to file 4 brief, and on 
consideration of the original record on appeal herein, it is 


ORDERED by the Court thet this appeal is dismissed. 


Per curian. 


Circuit Judge Tamm did not participate in the foregoing order. 


This Court of appeals under <3 Unt 42, 43, by its 
full bench under <8 Usc 46, hes authorized the hearing and 
determination of ceases und controversies by seperate divisions, 
each consisting of three judges who constitute a Gourt of appeals 
Ghose decisions are finul unless a hearing in bene is ordered 
by the full bench which assigns the judges to = Givision and 
assigns the cases to a division. 68 Ust 46. : 

The busiec uuestion presented by this petition for 
rehearing appears to be the number of circuit judges uualified 
and reyuired to participate in ea valid decision and order, of 
wu three judge @ivision of this vourt of appecis under 28 Un 46, 
uses the word yuorum in <8 Ust 46(d) on which a division 


appears to depend; 


6{e) ‘ihe appellunt respectfully suggests to their Honors 


the Gircuit Judges nemed in the ubove division, which is a 


separate Gourt of .ppeels under <8 Uv 46(2), that its order of 
dismissing the appeal is invslid, voidable or void for the reason 
emong others: 
(b) That the division or Court was illegally constituted 
“by the presence of His Honor Judge Tum, who was disyualified 
under 28 UsG 47 an@ 455. ‘he fact that Judge Tamm may not have 
participated in the consideration or decision of the question 
presented or issue involved us fhe failure to file a brief in 
time, does not rectify or validate the invalidity ofthe division 
or vourt and its decision for absence of judicial power or 
jurisdiction. ‘The law re,uires the assignment of another vircuit 
Judge qualified to sit. ‘he law reyuires a division or vourt 
of three wualified judges from the beginning and not two during 
the scesten- 63 Tis 46, 2109, us uppears by causes decided. The 
additionul judge must be aSsisned by the vhief Judge or full 
bench under <8 Uv 46(a), o109. 
(¢) Dio judses constitute a quorum of a court or division 
under vec. 46(a) of a Court or division of three judges under 
“pec. 46(c(. The statute intends and rejuires that the three 
judges be yualified to constitute the Gourt or division. The 
word “quorum” in oec. 46(d) intends end reyuires the concurrence 
of two judges, end not the opinion of one and the dissent of 


enother, while a third judge is dis uelified to partitipate. 
western racific Railrosd cause, 345 T. o<. «47-<68, «68-675, 


2735-277 (1955). wee also TU v. #lotill ~roducts Inc., 
589 UT. we 179-190 (1967) as to yuorums of administrative agencies 
aS comoered with yuorums of courts. 


Fhe a ais - --6-- 


(a) 28 Une «109 (1948 ud.) for the first time contains ¢ro- 
Visions for the disposition of all cases in which a .uorum is 
lacking. ‘the predecessor to this lew, 15 Tad -9 (1946 op, 

58 tat. o7o, was passed in order to cope with.the impasse ereated 
by the inability of the ~upreme vourt to ebtuin a yuorum to hear 
the case of United wtates Vv. “luninum vo., 326 U. » 716, 145 ¥- od. 
416 (ui ond vir.) wee ~tern end Gressmun, o. Ut. rractice, 

(Srd nd. 196.) wec. 1-1 page 1. 

2. jhe appellant respectfully suggests to the above nemed 
a@ivision of this Court that this cease: is an appropriate one for 
the exercise of its power to hear or renear and suggests ané 
petitions the division to initiate ond recommend the heering 
or rehearing of this case by the vourt en bane us provided by 
BUA 46. | 

(a) The appellant petitions the full bench of this Gourt 
of “ppeals to order a hearing or rehearing of this case before 
the vourt en bunc, for the reasons among others: 

(1) what the full vourt has the authority and responsibility 
to assign the judges to sit on the vourt and its divisions, snd - 

. to assign the cuses ond controversies to the division of judges 
or to the full vourt en banc, as provided by 28 USS 46. 
(6) The record shows apparent intramural corflict between 
the division of His Honor Ju@ge Bazelon and the division of 
His Honor Judge Bastian. The conflict in assignment of tis 
cuse to two divisions in which eoch included « judge admittedly 
disjualified under <8 USC 47, or under 455, is the responsibility 
‘of the full Court which should resolve the conflict as respectfully 


submitted. : 
: “iestern Pecific Railroad Cors. et al Vv, “Western Sacirtic 


Reilrosd Co. et al, 545.0. S. «47 (1952). 


C. a. Board v. omer. air Trenssort, Inc., 344 U.S. 4,5. (1952) 


Wisniewski v. United Stetes, S55 U. S. 901 (1957). 
. = - ~-7_- | 
eae 
PY AVAILABLE 
ginal bound volume 


8. The Givision of this Court erred in the consideration 
of the original record on aopeal herein, in making its order 
dismissing appeal. Rule 73(a) FRCP. Rule 75(a) FRCP prescribes 
the composition of the original record on appeel. the appellant 
complied with Rule 75(b) and designated and described the original 
papers and docket entries of vroceedings and papers filed on 
and ofter Jenuery 31, 1967, when the present Bill of Cost was _ 
filed. appellant complied with Rule 75(e) but objected to 
Snclusion of papers in file prior to January 31, 1967, when 
the present proceedings for costs began going buck to June 1954, 
end ending on June 20, 1956. But the District clerk sent up 
the original papers, both old undn new. The old papers are 
subject to a plea of nul tiel record as definea by law. ‘The 


record was no longer in fieri but was closed forever vy this 


appellate Court in No. 15, 638, Gismissing the appeal from 4 


summary judznent of Judge Tann, entered on December 6, 1955, 
fn which Judge Tamm did not allow costs in the exercise of his 
discretion under Eule 54(da) FRCP, so that no bill of cost was. 
legally proper for inclusion in the judgment under 28 Usc 1920 
(ea) Judge Team's judgment without cost in the District 
Court was legul. See assn. etc., Vv. Riss & Co., 116 U. S. «app. 
D. C. 63, 3e0 F. 2d 785 (1965) affiraing <17 Fed. Supp. 576 (1962). 
(b) Costs were not inserted under Rule cO(f) in the 
mandate of this Court of appeals under Rule 27 issued on 
Julg <0, 1956. 
{c) after the exniration of the Term of this Court of 
_apdeals it could not recall or chenge its mandate. 


Cf. U.3. Vv. U. 5. District Court, 534 U. S&S. 658-865 (1948). 
See Gili v. United States, 389 T. S. 90, 96 (1967) 


(a) uwfter the ispellate Court has decided a lower court 
has no power to deviute from the decision of the appellate court 
aS uppeurs from iss mandate so far as it goes. 

Briggs v. Pennsylvenia R. Co., 334 U. S. 304 (1948). 

U. S. v. Cato Bros, Inc., (Ca 4th 1959), 473 F. «d 155, 

cert denied 562 U. S. 927. 

(e) D. C. Code, Sec. 15-101, provides for enforcenert 
in lz years of only money judguents or decrees, such as debt, 
demezes, interests, costs. «at the expiration of the lz yeers © 
period, provided by the sub-division of this Sec. 15-101, 

D. C. Code, the judgment or decree for money shall cease to 
have any overation or effect. 

(f)  dTudge Bamm's judgment was not for money but fixed 
the status of the cuse and was self-executing. 

(g) The summary judgment of Judge Tamm without costs 
of December 6, 1955, was not a money judgment for execution 
under Section 15-102, D. C. Code and was rot available for the 
igiclusion of a bill of costs on January 51, 1967. 

(nh) The District Clerk and Judge LicGuire could not umend 
or deviate from the judgment of Judge Tarnm or the mandate of 
this Court of apeuls. The District Judge and the District 
Clerk entered a judgment for costs without notice to appellant, 
reyired by Rule 54(d) FRCP, or hearing re.vired by the official 
form of the Bill of Costs. | 

(i) The action of the Clerk end District Judge deprived 
the appellant of her property without due process of law under 
the Fifth wtendment end denied her the e ual protection of the 


laws under 46 Us 1981, 1982. ‘the judzgzent for costs Wes procured 


and rendered by fraud and without jurisdiction under Rule 60(b) FRCP. 
ge 


~ 


9. This Court's dismissal of appellant's appeal allows 
to stand a judg:ent for costs, void for fraud and want of 
jurisdiction. 

10. This Court division which ordered the dismissal of 
appellant's appeal herein, erred in failing to take into con- 
sideration the 52 pase joint apoendix prevered, served and 


tinely Tiled by anpellant in compliance with Rule 16 of this Court. 


il. The uppellee attorney has not served on the appellant 
or her counsel any objection to the joint acpendix us inconolete 
or incorrect or otherwise and appellant submits thet it should 
hee been considered by the Court as a valid part of the record 
on apvexul. Even aS a senvarate document under Eule 16(a) it 
WeS ew part of appellant's brief under Rule 17 of this Court. 

lz. The; right of persons to have access and resort to 
the courts and laws to enforce their legal rights under the 


Constitution and stéutes by remedies of action end appeal, has 


been well established since liarbury v. Madison, 1 Craneh 157 (1803). 


15,Review by appeal is a matter of right ond jurisdiction 
for review dy aoDeal is obligatory even if another remedy is 
wVailable. Z%x perte Republic of Pern, S16 U.S.57&, 585 (1945). 

14. Rule 75 FRCP. does not create the risht of apveal 
but prescribes the methods of aueteatinas. Rule 73 FRCP does 


not confer jurisdiction on the Court. 


ato 


15. The right of an appeal is a substantive right given 


~ 


! 
by statutes and secured py tae Constituticn. 4. person can not 


be deprived of the right of appeal without due process of law, 


a gUarenteed by the Fifth smendient. 


sppellant timely filed a notice of 


16. On May 8, 1967 x 
appeal which perfected her right of appeal under Rule 7&(a)(b) 
and which vested jurisdiction in this Court of appeals under 
28 US? 1291. 

i?. The failure of appellant to file in time her brief 
on appeal did not effect the validity of the eppect or the 
jurisdiction of this Court, which is euthorized to take such 
action as it may deem apprbpriate which may inelude éismissal 
of the uppeal, but the rules of this Court appear without any 
rule to authorize dismissal for the failure to file « brief in 
tine. 

18. Tae New Federul Rules of appellate 
only for consideration of the dismissal of aon 
motion of the attorney for the appellee to dissniss the appeal. 

19. The appellee attorney has not served this avvellant 
or her counsel any notice of appearance, nor eny siotion to 
dismiss this appeal which cppears indésnensable to due process. 

: 60. The appellant submits that the only dismissal of 
“appeal authorized by this Court is for went of jurisdiction 


uncer Rule 1z(h) FRCP by its own motion or the Jct of 1875. 


ee eee ee 


AVAILABLE 
ai bound volume 


ae ~ 


wl. anpellant suggests that it was un abuse of discretion 
by this Court to dismiss this appexl, as discretion is defined 


in Burns v. United States, «87 U. 5. «16, Zz2-%2.5, also see 


United states v. Licwilliems, 86 U.S..pp. D. C. «59, «61, 


165 F. cd. 695, 697, and cases cited. 


Respectfully subuitted, 


hharld/ le 


Charles ‘:illiat Freemen, 
attorney for .ppellant, 
wledD Fa. wVe., d. E., 
washington, D. C. «0020 
Televhone: 585-2785. 


ERTIFIC..TE OF COUNSEL 
The sundersigned counsel for plaintife and appellant 
in the ubove entitled cause of iiller v. Thorn, adpeal fio. 61,065 
C... No. 2501-54, hereby certifies that the within and foregoing 
petition for rehearing under Rules 2§, and 31 of the above named 


Court of ppeals is presented in good faith and: not for delay 


and thut to the best of his imowledge, information and belief — 


there is good grounds to support it. 


Charles willis Freeman, 
atorney for Slaintiff-apvellant, 
e725 Fa. ave., 5S. E., 

dshington, D. ©. «<06z0. 
Telephone: 583-2785. 


CERTIFICaTS OF SERVICE BY iil. 

The undersigned attorney certifies that a cozy or the above 
within and foregoing petition for rehearing Was served by mail, 
postage fully prepaid, on Ernest F. Henry, Bsaq., attorney for 
appellee, at his office address No. 1828 Jefferson Place, No We, 


ifashington, D. C. 20036, on Monday, Mey 20, 1968. 


bhalor pled 


silliex Treeman, 
address end teleshone as above. 


